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under the Archeological Resources Pro-
tection Act of 1979 (Pub. L. 96–95, 93 
Stat. 721, 16 U.S.C. 470). 

[48 FR 44391, Sept. 28, 1983, as amended at 64 
FR 70837, Dec. 17, 1999. Redesignated and 
amended at 65 FR 79663, Dec. 19, 2000; 66 FR 
16127, Mar. 23, 2001] 

§ 773.7 Review of permit applications. 

(a) The regulatory authority will re-
view an application for a permit, revi-
sion, or renewal; written comments 
and objections submitted; and records 
of any informal conference or hearing 
held on the application and issue a 
written decision, within a reasonable 
time set by the regulatory authority, 
either granting, requiring modification 
of, or denying the application. If an in-
formal conference is held under 
§ 773.6(c) of this part, the decision will 
be made within 60 days of the close of 
the conference. 

(b) The applicant for a permit or revi-
sion of a permit shall have the burden 
of establishing that his application is 
in compliance with all the require-
ments of the regulatory program. 

[48 FR 44391, Sept. 28, 1983, as amended at 65 
FR 79663, Dec. 19, 2000; 72 FR 68029, Dec. 3, 
2007] 

§ 773.8 General provisions for review 
of permit application information 
and entry of information into AVS. 

(a) Based on an administratively 
complete application, we, the regu-
latory authority, must undertake the 
reviews required under §§ 773.9 through 
773.11 of this part. 

(b) We will enter into AVS— 
(1) The information you are required 

to submit under §§ 778.11 and 778.12(c) of 
this subchapter. 

(2) The information you submit under 
§ 778.14 of this subchapter pertaining to 
violations which are unabated or un-
corrected after the abatement or cor-
rection period has expired. 

(c) We must update the information 
referred to in paragraph (b) of this sec-
tion in AVS upon our verification of 
any additional information submitted 
or discovered during our permit appli-
cation review. 

[65 FR 79663, Dec. 19, 2000, as amended at 72 
FR 68029, Dec. 3, 2007] 

§ 773.9 Review of applicant, operator, 
and ownership and control informa-
tion. 

(a) We, the regulatory authority, will 
rely upon the information that you, 
the applicant, are required to submit 
under § 778.11 of this subchapter, infor-
mation from AVS, and any other avail-
able information, to review your and 
your operator’s organizational struc-
ture and ownership or control relation-
ships. 

(b) We must conduct the review re-
quired under paragraph (a) of this sec-
tion before making a permit eligibility 
determination under § 773.12 of this 
part. 

[65 FR 79663, Dec. 19, 2000, as amended at 72 
FR 68029, Dec. 3, 2007] 

§ 773.10 Review of permit history. 

(a) We, the regulatory authority, will 
rely upon the permit history informa-
tion you, the applicant, submit under 
§ 778.12 of this subchapter, information 
from AVS, and any other available in-
formation to review your and your op-
erator’s permit histories. We must con-
duct this review before making a per-
mit eligibility determination under 
§ 773.12 of this part. 

(b) We will also determine if you or 
your operator have previous mining ex-
perience. 

(c) If you or your operator do not 
have any previous mining experience, 
we may conduct an additional review 
under § 774.11(f) of this subchapter. The 
purpose of this review will be to deter-
mine if someone else with mining expe-
rience controls the mining operation. 

[65 FR 79663, Dec. 19, 2000, as amended at 72 
FR 68029, Dec. 3, 2007] 

§ 773.11 Review of compliance history. 

(a) We, the regulatory authority, will 
rely upon the violation information 
supplied by you, the applicant, under 
§ 778.14 of this subchapter, a report 
from AVS, and any other available in-
formation to review histories of com-
pliance with the Act or the applicable 
State regulatory program, and any 
other applicable air or water quality 
laws, for— 

(1) You; 
(2) Your operator; 

VerDate Mar<15>2010 11:26 Jul 30, 2010 Jkt 220120 PO 00000 Frm 00216 Fmt 8010 Sfmt 8010 Q:\30\30V3 ofr150 PsN: PC150



207 

Surface Mining Reclamation and Enforcement, Interior § 773.14 

(3) Operations you own or control; 
and 

(4) Operations your operator owns or 
controls. 

(b) We must conduct the review re-
quired under paragraph (a) of this sec-
tion before making a permit eligibility 
determination under § 773.12 of this 
part. 

[65 FR 79663, Dec. 19, 2000] 

§ 773.12 Permit eligibility determina-
tion. 

Based on the reviews required under 
§§ 773.9 through 773.11 of this part, we, 
the regulatory authority, will deter-
mine whether you, the applicant, are 
eligible for a permit under section 
510(c) of the Act. 

(a) Except as provided in §§ 773.13 and 
773.14 of this part, you are not eligible 
for a permit if we find that any surface 
coal mining operation that— 

(1) You directly own or control has 
an unabated or uncorrected violation; 
or 

(2) You or your operator indirectly 
control has an unabated or uncorrected 
violation and your control was estab-
lished or the violation was cited after 
November 2, 1988. 

(b) We will not issue you a permit if 
you or your operator are permanently 
ineligible to receive a permit under 
§ 774.11(c) of this subchapter. 

(c) After we approve your permit 
under § 773.15 of this part, we will not 
issue the permit until you comply with 
the information update and certifi-
cation requirement of § 778.9(d) of this 
subchapter. After you complete that 
requirement, we will again request a 
compliance history report from AVS to 
determine if there are any unabated or 
uncorrected violations which affect 
your permit eligibility under para-
graphs (a) and (b) of this section. We 
will request this report no more than 
five business days before permit 
issuance under § 773.19 of this part. 

(d) If you are ineligible for a permit 
under this section, we will send you 
written notification of our decision. 
The notice will tell you why you are 
ineligible and include notice of your 
appeal rights under part 775 of this sub-

chapter and 43 CFR 4.1360 through 
4.1369. 

[65 FR 79663, Dec. 19, 2000, as amended at 72 
FR 68029, Dec. 3, 2007] 

§ 773.13 Unanticipated events or con-
ditions at remining sites. 

(a) You, the applicant, are eligible 
for a permit under § 773.12 if an 
unabated violation— 

(1) Occurred after October 24, 1992; 
and 

(2) Resulted from an unanticipated 
event or condition at a surface coal 
mining and reclamation operation on 
lands that are eligible for remining 
under a permit that was held by the 
person applying for the new permit. 

(b) For permits issued under § 785.25 
of this subchapter, an event or condi-
tion is presumed to be unanticipated 
for the purpose of this section if it— 

(1) Arose after permit issuance; 
(2) Was related to prior mining; and 
(3) Was not identified in the permit 

application. 

[65 FR 79663, Dec. 19, 2000, as amended at 73 
FR 67630, Nov. 14, 2008] 

§ 773.14 Eligibility for provisionally 
issued permits. 

(a) This section applies to you if you 
are an applicant who owns or controls 
a surface coal mining and reclamation 
operation with— 

(1) A notice of violation issued under 
§ 843.12 of this chapter or the State reg-
ulatory program equivalent for which 
the abatement period has not yet ex-
pired; or 

(2) A violation that is unabated or 
uncorrected beyond the abatement or 
correction period. 

(b) We, the regulatory authority, will 
find you eligible for a provisionally 
issued permit under this section if you 
demonstrate that one or more of the 
following circumstances exists with re-
spect to all violations listed in para-
graph (a) of this section— 

(1) For violations meeting the cri-
teria of paragraph (a)(1) of this section, 
you certify that the violation is being 
abated to the satisfaction of the regu-
latory authority with jurisdiction over 
the violation, and we have no evidence 
to the contrary. 
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